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AMENDMENTS TO COMMON CARRIER SECTIONS OF 
COMMUNICATIONS ACT 


TUESDAY, JUNE 21, 1955 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
SUBCOMMITTEE ON COMMUNICATIONS, 
Washington, D. C 


The subcommittee met, pursuant to notice, at 1:15 p. m., m room 
G-—16, United States Capitol, Senator John O. Pastore (chairman of 
the subcommittee) presiding. 

Present: Senator Pastore. 

Professional staff member assigned to this hearing: Nicholas 
Zapple, communications counsel. 

Senator Pastore. The committee will be in order 

We will now take up 8. 1456. 

S. 1456 renerally amends those sections of the Communications 
Act of 1934 dealing with common earriers. Specifically, it amends 
section 212 which affects interlocking directorates; section 210 which 
deals with annual reports; section 221 which deals with hearings when 
telephone properties are consolidated or acquired by tel phone com 
panies; and section 410 which refers to the authority of joint boards. 

The bill is as follows:) 


[S. 1456, 84th Cong., 1st s« ] 
A BILL To amend sections 212, 219 (a), 221 (a), and 410 (a) of the Communicat Aas oe aaa 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 212 of the Communications Act of 
1934, as amended, is amended to read as follows: 

“Sec. 212. After sixty days from the enactment of this Act it shall be unlawful 
for any person to hold the position of officer or director of more than one carrier 
subject to this Act, unless such holding shall have been authorized by order of 


the Commission, upon due showing in form and manner prescribed by the ‘ 
mission, that neither public nor private interests will be adversely affected thereby: 
Provided, That the Commission may authorize persons to hold the position of 


officer or director in more than one such earrier, without regard to the require 
ments of this section, where it has found that one of the two or more carriers 
directly or indirectly owns more than 50 per centum of the stock of the other or 


others, or that 50 per centum or more of the stock of all such earriers is direct] 
or indirectly owned by the same person. After this section takes effect 
be unlawful for any officer or director of any carrier subject to tl \ct to receive 
for his own benefit, directly or indirectly, any money or thing of value in respect 
of negotiation, hypothecation, or sale of any securities issued or to be ued by 
such earrier, or to share in any of the proceeds thereof, or to participate in the 
making or paying of any dividends of such carriers from any funds pr 
included in capital account.” 

Sec. 2. Section 219 of the Communications Act of 1934, as amended imended 
by inserting at the beginning of the second sentence of subsection (a) the ord 
“Except as otherwise required by the Commission,” so that the section will read: 


“Sec. 219. (a) The Commission is authorized to require annual reports under 
oath from all carriers subject to this Act, and from persons directly or indirect] 
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controlling or controlled by, or under direct or indirect common control with, 
any such carrier, to prescribe the manner in which such reports shall be made, 
and to require from such persons specific answers to all questions upon which the 
Commission may need information. Except as otherwise required by the Com- 
mission, such annual reports shall show in detail the amount of capital stock issued, 
the amount and privileges of each class of stock, the amounts paid therefor, and 
the manner of payment for the same; the dividends paid and the surplus fund 
if any; the number of stockholders (and the names of the thirty largest holders of 
each class of stock and the amount held by each); the funded and floating debts 
and the interest paid thereon; the cost and value of the carrier’s property, franchises, 
and equipments; the number of employees and the salaries paid each class; the 
names of all officers and directors, and the amount of salary, bonus, and all other 
compensation paid to each; the amounts expended for improvements each year, 
how expended, and the character of such improvements; the earnings and receipt 

from each branch of business and from all sources; the operating and other ex 

penses; the balances of profit and loss; and a complete exhibit of the financial 
operations of the carrier each vear, including an annual balance sheet. Such re- 
ports shall also contain such information in relation to charges or regulations 
concerning charges, or agreements.” 

| 


Et >». sectio 22 i) of the Communications Aect of 1934, as amended 
a id to! 1 1 vs 

Sec, 221. (a) Upon application of one or more telephone companies for a 
thorit t ) ylidat their properties or i part thereof into a single company 
or for authority for o yr more such companies to acquire the whole or any part 


Ol the property of another telephone company or other teleph me companies or 


the control thereof by the purchase of s irities or bv lease or 


in any other like 
manner, when such consolidated company would be subject to this Act, thi 
Co nmission shall give reasonable notice in writing to the Governor of each of 
the States in which the physical property affected, or any part thereof, is situated, 
and to the State commission having jurisdiction over telephone compani¢ vnc 
to suenh other perso is it may deem ivisable, and shall afford such parties a 
reasonable opportunity to submit comments on the proposal. A publie hearing 


shall be held in all cases unless the Commission determines that a hearing is not 


necessary in the public interest. If the Commission finds that the 


mose 


consolidation, acquisition, or co trol will be of advantage to the persons to whom 


service is to be rendered and in the public interest, it shall certify to that effect 
and thereupon any ect or Acts of Congress making the proposed transaction 

lawful shall not apy Noth in f subsection shall be construed as in 
anvwise li iting rr restricting the powers if the several States to control and 
regulate telephon ynpanies,’ 

Sec. 4. Section 410 (a) of the Communications Act of 1934, as amended, is 
amended by inserting before the words ‘‘the Commission” in the second sentence 
of the section the words ‘‘an examiner provided for in section 11 of the Admin 
istrative Procedure Act, designated by” so that the section will read as follows 

“Sec. 410. (a) Except as provided in section 409, the Commission may refer 


any matter arising in the administration of this Act to a joint board to be com 
posed of a member, or of an equal number of members, as determined by the 
Commission, from each of the States in which the wire or radio communication 
affected by or involved in the proceeding takes place or is proposed. For pur 
poses of acting upon such matter any such board shall have all the jurisdiction 
and powers conferred by law upon an examiner provided for in section 11 of the 
Administrative Procedure Act, designated by the Commission, and shall be sub- 
ject to the same duties and obligations. The action of a joint board shall have 
such force and effect and its proceedings shall be conducted in such manner as 
the Commission shall by regulations prescribe. The joint board member or 
members for each State shall be nominated by the State commission of the 
State or by the Governor if there is no State commission, and appointed by the 
Federal] Communications Commission. The Commission shall have discretion 
to reject any nominee. Joint board members shall receive such allowances for 
expenses as the Commission shall provide.’ 


Senator Pasrorr. The record will show at this point a copy of a 
letter dated February 28, 1955, from the Federal Communications 
Commission to the United States Senate, urging the introduction of 
this legislation. 

I would like at this point to place into the record a letter dated 
May 24, 1955, from the Department of Justice commenting on 8. 1456; 
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also a letter received from Mr. Bradford Ross, attorney at law, repre 
senting United States Independent Telephone Association, in opposi 
tion to S. 1456. 

(The letters referred to are as follows: 


FEDERAL COMMUNICATIONS COMMISSION, 


Washin jton, dD. ( ‘és Fi } ia Oo, 1Y 
The Vice PRESIDENT, 
United States Senate, 
Washinaton, D. C, 
Dear Mr. Vice Presipent: The Federal Communications Commi 


wishes to recommend for the consideration of the Senate four amendments to 


the Communications Act of 1934, as amended, relating to its regulatory au 
thority over communications common carriers, enactment of which, it is be 
lieved, will substantillv relieve the administrative burdens of such regulation on 
both the Commission and the carriers subject to its jurisdiction without in any 
wav detracting from the essential regulatory authority of the Commission, 
These amendments are to sections 212, 219 (a), 221 (a), and 410 (a) of the act 
respectively. A draft bill incorporating each of the amendments is attached 
Section 212 of the Communications Act presently makes it unlawful for any 
person to hold the position of officer or director of more than one carrier subject 
to the act, unless the dual holding is first authorized by Commission order upot 
a showing, in a manner to be prescribed by the Commission, that neither public 
nor private interests will be adversely affected thereby. An objective of Congress 


in enacting this requirement the prevention of the exercise of indirect control 
over ostensibly competing carriers through such interlocking directorates—is, we 
believe, clearly salutary. But the all-embracing language of the section makes it 
applicable to dual hoidings within an integrated communications system under 


common ownership and control as well as to interlocking relations between the 
competitive systems to which the section must have been primarily intende: 
apply. The result has been that in recent years the Commission has been called 
upon to consider a substantial number of requests by officers or directors of on 
company of a commonly owned and controlled system, such as the Bell Systenf 
of the American Telephone & Telegraph Co., to serve as well in a similar e: 





with respect to another company within the system. ‘The Commission has fel 
that in such situations, where the dual holding cannot have any effect up« the 
ultimate control or management policy of either of the companies, the determina 


tion as to whether a particular individual can best serve the interests of the 

by concentrating his efforts in one of the constituent companies or by making |! 
talents available to more than one is a detail of carrier management which ¢ 
and should be left to the discretion of the carrier itself. It has, ace 
regularly issued orders approving such requests. It is believe 1. } wwever, that 
the interests of efficiency and avoidance of unnecessary effort by both the Com 
mission and the carrier personnel involved, it would be advisable to amend sectio 
212 to make possible elimination of unnecessary applications and Commission 
orders in such situations. This would be accomplished by amending section 212 
to add the following proviso at the end of the first sentence: ‘‘ Provided, That the 
Commission may authorize persons to hold the position of officer or direetor in 
more than one such carrier, without regard to the requirements of this seetion, 
where it has found that one of the two or more carriers direetly or indirectly owns 
more than 50 per centum of the stock of the other or cthers, or that 50 per centum 
or more of the stock of all such carriers is directly or indirectly owned by the 
same person.”’ 

In addition, certain language changes will be required in the second sentence 
of the section, as revised, in view of the insertion of the new proviso These are 
set out in full in the draft bill attached hereto 

The need for an amendment to section 219 (a) of the act arises partly out of an 
apparent ambiguity of the existing language and partly out of the development 
and growth of certain new types of limited or specialized common carriers in the 
communications field concerning the operation of which a somewhat lesser degree 
of annual information may be necessary in order to insure effective Commission 
regulation. The first sentence of this section presently authorizes the Com 
mission to require the filing of annual reports by all carriers subject to the act, 
a provision taken over from the Interstate Commerce Act, as amended H 
ever, the second sentence of the section, which was added at the time the Con 
munications Act of 1934 was adopted, speaks in mandatory terms and provid 
that such annual reports “‘shall show in detail’ a long list of specific type rf 
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information, The absolute nature of these requirements is, apparently, stressed 
by the language of the third and last sentence of the subsection which authorizes 
n, by regulation to require that additional information be con- 
orts And while the legislative history relating to the 
there is tends to reinforce the interpreta- 





the Commissio 
tained in such annual re 


ensive, what 





tion of the ! hic \ d mandatory the inelusion in any annual 
report required to be filed by the Commission of all of the detailed information 
necified in the second sentence of the section. 

kixperience recent vears, especially wit! respect to ce rtain types of speci lized 
common earriers which have been established in the mobile and maritime services, 
as indicated that some of the information required by the second sentence of 
the section is unnecessary and serves little or no regulatory function. \ecord 
ingly, this section should be amended to make clear that the Commission has 


authority to tailor the annual reports required from particular types of carriers 


to the peculiar needs of the Commission with respect to each service and type of 
ing the second sentence of the 





carrie! This would be accomplished by amen 
ection by inserting the words “Except as otherwise required by the Commission” 
at the beginning of the sentence so that it will read: ‘‘Except as otherwise re- 
quired by the Commission, such annual reports shall show in detail.” 

It is presently provided in section 221 (a) of the act that the Commission must 
hold public hearings upon all applications for authority to consolidate telephone 
properties or for authority for one telephone company to acquire the property of 
another or the control of another. It is believed that this mandatory hearing 
requirement should be eased, as many of the applications being received are of 
such minor significance that hearings are not justified. This is particularly true 
since in a large number of these cases all conceivable parties in interest are actively 
in favor of the merger. The Congress on August 2, 1949, made an amendment 
similar to what the Commission is recommending, to section 5 (2) (b) of the 
Interstate Commerce Act by adding to a clause making public hearings mandatory 
in cases involving consolidations, mergers, and acquisitions of control of railroads 
a proviso that such hearings need not be held where the Commission ‘‘determines 
that a public hearing is not necessary in the public interest.” In its 66th annual 
report for the fiscal year ended October 31, 1952, the Interstate Commerce 

‘ommission, commenting upon the results of the amendment of August 2, 1949, 
stated that during the vear under report it “found that public hearings were not 
necessary in 32 out of 35 proceedings under section 5 (2).’’ It is believed that 
similar savings in time-consuming procedures would be realized in the Federal 
Communications Commission if section 221 (a) were similarly amended, as set 
forth in detail in the appendix. This amendment would permit the Commission 
to dispense with the hearing in any case where, after notifying all parties in inter- 
est and considering their views, the Commission determines that such a hearing is 
not necessary in the public interest. The new language proposed is patterned 
after language now in sections 220 (i) and 309 (a) of the act and the amendment of 
August 2, 1949, to section 5 (2) (b) of the Interstate Commerce Act. 

In the Communications Act Amendments, 1952, Congress rewrote section 409 
a) of the act so as to provide that adjudicatory hearings should be conducted 
only by the Commission or by one or more examiners. This had the effect of 
forbidding the hearing of adjudicatory matters bv a single member of the Com- 


mission With section 409 (a) so rewritten it was necessary to make certain 
amendments to section 410 (a) to bring it into conformitv with the new language 
of section 409 (a In amending section 410 (a) Congress provided that certain 
questions might continue to be referred to a joint board composed of a member, 
or members selected from each of the States affected. In stating the jurisdiction 


and powers conferred upon such a joint board it was stated in the amendment 
adopted that any such board sheuld have all the jurisdiction and powers conferred 
by law upon the Commission, whereas the language replaced gave these joint 
boards only the same powers as possessed by a single member of the Commission 
when designated by the Commission to hold a hearing. It would seem that the 
new delegation of jurisdiction and powers is undesirably broad. 

In any event, with the wording of section 410 (a) inserted by the Communica- 
tions Act Amendments, 1952, it does not seem likelv that the Commission would 
ever find it desirable to refer any matter to a joint board. It is believed that if 
the second sentence of section 410 (a) were changed to give joint boards the same 
jurisdiction that is now conferred on an examiner, it would be more nearly what 
Congress must have intended and would make the section more usable to the 
Commission in the administration of the act. 


RIA I OREN Sot Ne Se 





a 


EE 
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The consideration of these amendments by the Senate will be greatly appre 


ciated. The Commission will be most happy to furnish any additional informati 
that may be desired by the Senate or by any committee to which this material is 
referred. The Bureau of the Budget has advised e Commission that it has 


objection to the submission of this letter 
Georck C, McConNAauGHEY 


By direction of the Com: SSlo1 


DEPARTMENT OF JUSTICI 
Vay 24, 19 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


DEAR SENATOR: This is in response to your request for the views of the Depart 
ment of Justice concerning the bill (S. 1456) to amend sections 212, 219 (a 
221 (a), and 410 (a) of the Communications Act of 1934, as amended 

Section 212 of the act provides, inter alia ““* * * it shall be unlaw 
person to hold the position of officer or director of more than one carrier subject 
to this Act, unless such holding shall have been authorized by order of the 
Commission, upon due showing in form and manner prescribed by the Cor ission 
that neither public nor private interests will be adversely affected thereby 
The bill would amend this section by adding at the end of the above-quoted 
provision the following proviso: ‘Provided, That the Commission may authorize 
persons to hold the position of officer or director in more than on cl irrier, 
without regard to the requirements of this section, where it has found that one of 
the two or more carriers directly or indirectly owns more than 50 per cet f 
the stock of the other or others, or that 50 per centum or more ol { he t k of 
all such carriers is directly or indirectly owned by the same per 

Section 219 (a) of the act presently authorizes the Commiss 
filing of annual reports by all carriers subject to the act. The 


f f 
Or il 


Ion to requil he 


requires that such reports ‘‘shall show in detail’? a long list of specific types of 
information. The bill proposes to amend this section by inserting the word 
‘except as otherwise required by the Commission’ so that the section will read 
“Except as otherwise required by the Commission, such annual report hall 


show in detail * * *.’’ The purpose of this proposed amendment is to make 
clear that the Commission has authority to specify the form of the annual reports 
for particular types of carriers so that such annual reports will reflect only informa 


. 


tion which the Commission needs in order to perform its regulatory flineti 
Section 221 (a) of the act, which the bill proposes to amend, presently provides 

that the Commission must hold public hearings upon all applications for aut! 

to consolidate telephone properties or for authority for one telephone compa 

to acquire the property or control of another. ‘The bil! would amend this seet 

so as to dispense with the necessity of a public hearing in cases wher e 

mission determines that a [public] hearing is not necessary in the publie inter 

The purpose of this proposed change, it is understood, is to ease thi undator 

public hearing requirement since many of the applications received by the ¢ 


mission are of minor significance which may not warrant the holding of 
public hearings. 


The bill also proposes to amend section 410 (a) of the act, the effeet of ie} 
would be to limit the jurisdiction and powers of certain joint boards to which th 
Commission, under this section, is authorized to refer certain matters I 


authority of such joint boards would, under the amendment proposed by the bill, 
be equal to that possessed by an examiner rather than, as presently provided 
the act, equal to that of the Commission The effect of this proposed change 
would probably make the section more usable to the Commission in the admini 
tration of the act since the Commission presently does not find it desirable t 
refer matters to a joint board because of the broad powers of such boards 
Whether the bill should be enacted involves a question of policy concerning 
which this Department prefers to make no recommendatio: 
The Bureau of the Budget had advised that there is no objection to the sul 
mission of this report, 
Sincerely, 
WILLIAM P. ROGERs, 
Deputy Attorney General 


64429—55-——-2 
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STATEMENT OF HAROLD G. COWGILL, CHIEF OF THE COMMON 
CARRIER BUREAU OF THE FEDERAL COMMUNICATIONS 
COMMISSION 


\I COowGll 1} e absence of Chairmatl \iceConnaughey l am 
here to testify on behalf of the Commission in support of S. 1456 

With vour permission i would like to read into the record a state- 

ent which has been reviewed by the (Commission and whi n would 
have been the testimony of Chairman MeceConnaughey had he been 
able to personall appeal here today. 

2 1456 eontains four amendments to the Communications Act 

have been proposed by the Commission and which relate to our 
egulation of common carriers —the companies furnishing interstate 
and foreign communication service for hire by telephone and telegraph 
The proposals represent a part of the Commission’s continuing 
program to sil iplify the act and Commission regulations thereunder 
by eliminating nonessential procedural steps and to devote the time 
and effort thereby saved to more effective regulation in the fields 
where It IS needed. The four amendments proposed are to sections 
ZiZ, 219 (a), 22 a and 410 (a) of the Communications Act, re- 
spectively. 

Section 212 relates to authority for a person to hold the position 
of officer or director of more than one carrier. This section now makes 
it unlawful for any person to hold the position of officer or director in 
more than one carrier subject to the act unless such holding shall 
have been authorized by order of the Commission upon due showing 
that neither public nor private interests will be adversely affected 


thereby. This provision is designed to prevent any abuses that might 
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stem trom ‘interlo« king directorates and 1b mV Opiton | sal 
desirable authority in the regulation of competing common cart 

However, the all embracing language of this section mak: iD 
cable dual holdings within an mete yrated communication 


under common ownership and control, as we lla tO mntel 


tions between separate systems or companies » whieh the ecto 
must have been primarily intended to apply Nearly all 
cations we receive under section 212 are fron officers ( ( ‘ 
one co puny ot a con monly owned OF controlled vats () 
perience has been that the dual holdine of position made 7 
umstances produces ho adverse etleet upon either p 

nterests and we therefore feel that this is a detail of 
ment whieh Ca and should be left to the carrier itsel 

ary filing a 1D! sing of applications of this ku 
the work of the « sand this Commiussio1 Our pre 

ent Is desig i ve the Commission diser¢ yr) Ve 

pplheat ms Tro “f who nol DOSLLIO 

than one earn where such carriers a affil ti 

erms of thy ere | 

Senator P i | | thre O of th 1) { 

now Of any one mst Lee her vou have never allo | 
oO} vi ! it was he P| nipa vith i 

OM py j co pant 

\Ir. Cows I know of non hin the scope ot 

ve are proposing li 

Senator PAsTori In othe word It has been a pro 

roduced a cumberson procedure, and actually i i 
Because where vou do not have an interest which is inimi cas 
he same director ss ing on two boards, vo really do not 
puble interest involved to the extent that thev can wo 
that thev would be actually furthering the creation of a monop 
to speak? 

Mr. Cowaiuu. That has been our exp rien 

The need for an amendment of section 219 (a) of the a I 
out of an apparent ambicuitv in the existing lancuage and pat 
of the development and growth of certain new types ol hi ed 
specialized common carriers in the communications fiel once! 
the operation of which a lesser deer of annual informatior 
sary 

The first sentence of section 219 (a vives the Comn moa 
cretionary authority to require common carric! to Dmit ann 
reports of financia,| statistical, and other information rhe secone 


sentence is inconsistent, however, because it speaks in mandatory t 
and prescribes a long list of data which shall be included in such ann 
reports. The material listed in this section is desirable in the comp 
hensive annual reports required from large carriers and undoubt 
would be continued in future reports from those carriers 

On the other hand, such complete information ordinarily is not 
necessary in reports from smaller specialized carriers and furnishin 
it imposes a substantial unnecessary burden on them. Our propose: 
amendment would make clear that the Commission has authority) 
tailor the annual reports required from particular types of carriers 
to the peculiar needs of the Commission with respect to each service 
and type of carrier. This would give the Commission just as mue 
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authority as it now has and at the same time would provide for the 
necessary fle xibility in re porting re quire ments. 

Senator Pastore. For a better understanding of what that means, 
can oe give us an example? 

Mr. Cowart. Yes. Undoubtedly the reporting requirements were 
aaa designed to take care of the large carriers, such as the 
tele phone and ‘telegraph companies of the country. Over the years 
we have grown into an increased usage, for example, of the land mobile 
stations, the taxicab people who are engaged as common carriers. 
They may have 10, 20, 30 customers. For us to require them to 
have to come in with these voluminous detailed annual reports just 
does not make sense. We want the discretion carried into the second 
sentence so that we can tailor their annual report to a sensible report 
of data to us. This is the whole purpose. 

Senator Pasrore. In other words, the request you are making is the 
requirement of a big telephone company as against a small taxicab 
company. You wouldn’t expect the same thing. 

Mr. Cowaiiu. That is the comparison. The design of all these 
proposed amendments to the common carrier section of the act is 
procedure saving, money saving. In our opinion not too controversial, 

It is now provided in section 221 (a) of the act that the Commission 
must hold public hearings upon all applications for authority to con- 
solidate telephone properties or for authority for one telephone com- 
many to acquire the property of another or the control of another. 
Our proposal is that this mandatory hearing requirement be eased, 
since many of the applications are of such minor significance that 


hearings are not justified. This is particularly true since in most of 
these cases all conceivable parties in interest are actively supporting 
the transaction. A provision similar to the one we are proposing was 


placed in the Interstate Commerce Commission Act in 1949 and has 
been successful in saving the time of both the Commission and its 
regulated carriers 

The amendment to section 221 (a) as it now reads would permit the 

‘ommission to dispense with the hearing in any case where the Com- 
nission determines that a hearing is not necessary in the public 
nterest. However, the United States Independent Telephone Asso- 
jation, as the representative of most of the independent telephone 

ompanies in this country, has voiced two objections to the amend- 
nent as now proposed: (1) that the public might not receive adequate 
iotice of an application, and (2) that the Commission might decide 
hat a public hearing is not necessary in some cases even though an 
issociation of telephone companies or a telephone company other than 
the applicant might request a hearing and raise questions as to 
hether a proposed transaction would serve the public interest. 
While we believe the public interest would be adequately protected 
»v the Commission’s administration of this section as the amendment 
now reads, we have worked with the association to arrive at a further 
evision which would be acceptable to both the association and this 
‘ommissi9n, 

The proposed further revision would specify that the Commission 
shall (1) give general public notice of all applications received, (2) 
hold a hearing in every case if requested by a telephone company or 
an association of telephone companies, and (3) hold a public hearing 
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in all other cases unless the Commission determines that a hearing is 
not necessary in the public interest. 

I understand that the representative of the United States Inde- 
pendent Telephone Association, who follows me in this hearing, will 
present the language we have agreed to that would accomplish the 
association’s objectives. We have no objections to the change which 
the association will propose. We are satisfied that such a proposed 
revision of section 221 (a) will adequately protect the public interest 
and at the same time eliminate the holding of many unnecessary 
hearlugs. 

Senator Pastore. If I may interrupt you at this point, I think 
this is a section which might run into a little trouble especially if it is 
not properly understood. There may be some who not knowing the 
background or knowing the spirit with which this is being suggested, 
might feel that this is putting a foot in the door for the creation of 
further monopolies without public interest being protected. 

What would be wrong, therefore, in your proposed amendment, 
not only to confine it to a telephone company or any association of 
telephone companies, because that is not fundamentally the real 
problem, but how about on the part of a public agency or public 
utility commission or an involved city or subscriber? Why don’t 
you say “or any other interested party’? Where you do not have 
any objection, in other words, then you would have the discretion to 
dispose of the hearing where you thought it was not in the public 
interest to hold it. Usually you are talking about cases where no 
one objects anyway. 

What if the director of public utilities in a community felt that the 
community’ s interest was being prejudiced by this merger, and they 
made an objection? Why then should you be placed in a position of 
determining whether or not you should hold a hearing? I think a 
hearing ought to be held in that case. 

Mr. Cowaritu. I am sure that a hearing would be held 

Senator Pasrore. I know, but f am afraid you will run into a 
little trouble here unless you spell it out. I know that the Federal 
Communications Commission isn’t aa to turn its back on an 
appeal made by a community that is involved in a merger of this 
kind, or consolidation. I think you ought to be a little more 
specific otherwise you might run into trouble on this amendment 
So why don’t you consider that further? 


I make that suggestion for the gertleman who is going to testify 
here, and spell it out that where anyone makes an eee any 
interested party, whether a subscriber o1 ‘ public utility, that in that 


event you would have to hold a public hearing. 

[ am afraid you might run into some trouble on this unless you do 

Mr. Cowaiuu. The only thought we have had along those lines 
is if the door is too wide open to requests for hearing, the thing may 
become abused by people who would just ask for a hearing for no 
good reason. 

Senator Pastore. You are up against that now. You have nothing 
to lose. At least it is a step in the right direction. Later on if that 
should develop, you can amend it. The impression that this section 
would create, this contemplated amendment to the law, in thé minds 
of many people who really don’t know the background as you and | 
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know it, is that here is an attempt to hush-hush people who have to 
pay the telephone bill. 

First of all they have no opportunity of a public hearing. In many 
telephone-rate hearings the procedure which is being adopted more 
and more in many States permits the appointment of a consumer 
representative, usually appointed by a chief executive of the govern- 
ment. I had to do that in my State when I was Governor. There is 

lot of pressure when these things happen. There is a lot of mis- 
understanding. People don’t have the proper knowledge of exactly 
what you are getting at. Usually these things happen in the public 
interest. People get better service when you have the consolidation 
of some of these small companies. 

I think myself it would do no harm to show that you have a wide- 
spread protection a ‘re so no one could raise a question in the Congress 
that there is anything but the public interest involved. 

I think you ought to give that serious thought. I am not telling 
you how to amend it. 

Mr. Cowatuu. I might explain, if I may, the background of this 
particular section. 

Senator Pastors. In other words, the fright of the telephone com- 
panies and independent companies in suggesting this amendment is 
no more serious than the fright on the part of the subscriber who 
feels he wants to be protecte 1d, too. 

Go ahead. If you disagree with me, just tell me so. 

Mr. Coweri. It is a question of degree, where you would want 
to draw the line. Our purpose is merely to try to save the Govern- 
ment money, save the companies involved money, because we are 
scheduling hearings in the neighborhood of 20 a year. They bring 
in their attorneys from all over the country, we have to have witnesses, 
and we have to have a hearing examiner set up dates, and all the paper- 
work. No one is opposing it except in a rare case. It is simply on 
all sides trying to cut costs and to get the system working more effi- 
ciently than it has in the past. 

Senator Pastore. Let’s assume that a public-utility administrator 
or governor of a State asked you for a hearing. What are the 
chances of the Commission granting it? 

Mr. Cowaiiu. Without any question he would get a hearing. 

Senator Pastore. If you had it in the law that a subscriber could 
ask for a hearing he would have to come to Washington. The hearing 
would not amount to a great deal unless he showed up and carried 
out the suggestion. So you would not have any problem there. 
At least, you have protection in the law that would give you some 
kind of safeguard that you are not trying to do anything through the 
back door that cannot be done through the front door. 

Mr. Cowartu. We do not want to leave that impression, I am sure. 

Senator Pastore. The very thing that aroused the suspicion of the 
independent companies is the very thing that might arouse the sus- 
picions of some public-utility administrators in some of the States. 
You know there is always this question of what is allocated to mtra- 
state use of telephone and interstate use of telephone; how the rates 
are established. That is always in the picture. You know that. I 
think that you would obviate some headache. Give it some serious 
thought, please. 


; 
} 
4 
| 





AMEND COMMON CARRIER SECTIONS OF COMMUNICATIONS ACT 1] 


Mr. Cowart. The fourth section: With regard to the proposed 
amendment to section 410 (a) of the act, in the Communications Act 
Amendments of 1952, C ongress rewrote sec tion 409 (a) of the act so 
as to provide that ad ijudic atory hearings should be conducted only 
by the Commission or by one or more examiners. This had the effect 
of forbidding the hearing of adjudicatory matters by a single membet 
of the Commission. With section 409 (a) so rewritten it was neces- 
sary to make certain amendments to section 410 (a) to bring it into 
conformity with the new ne of section 409 (a) 

In amending section 410 (a) Congress provided that certain ques 
tions might continue to be referred to a joint board composed of 
member, or members, selected from each of the States affected. ‘s 
delineating the jurisdiction and powers conferred upon such joint 
boards, they were given all the jurisdiction and powers conferred by 
law upon the Commission whereas the language replaced gave these 
joint boards only the same powers as possessed by a single member of 
the Commission when designated by the Commission to hold a hearing 
It would seem that the new delegation of jurisdiction and powers is 
undesirably broad. 

In any event, with the wording of section 410 (a) inserted by the 
Communications Act Amendments, 1952, it does not seem likely that 
the Commission would ever find it desirable to refer any matter to 
a joint board. It is believed that if the second sentence of section 
410 (a) were changed to give joint boards the same jurisdiction that 
is now conferred on an examiner, it would be more nearly what 
Congress must have intended and would make the section more 
usable to the Commission in the administration of the act 

Senator Pasrore. In other words, that judgment would be the 
judgment of the Commission rather than the expression of the 
phil — vals an individual. 


Mr. Coweruu. The final judgment in the particular case winds up 
at the Commission level. 
Senator Pastore. I think that makes a great deal of sense 


Mr. Ci owaiLL. That concludes the testimony | have 
Senator Pastore. Thank you very, very much, Mr. Cowgill 


Mr. Bradford Ross. 


STATEMENT OF BRADFORD ROSS, ATTORNEY AT LAW, REPRE- 
SENTING THE INDEPENDENT TELEPHONE COMPANIES, 
WASHINGTON, D. C. 


Mr. Ross. Mr. Chairman, my name is Bradford Ross. I appear 
on behalf of the United States Independent Telephone Association, 
a trade organization representing the independent telephone industry, 
an industry in which there are 5,100 companies over the Nation 
independent of the Bell System. These independents operate over 
8% million telephones through 11,000 separate exchanges. 

Independent telephone c ores in the United States provide tele- 
phone service in approximate ly 11,000 cities, towns, and communities 
serving approximately two- thirds of the geogra phical area of the coun- 
try. These companies are located principally in suburban communi- 
ties and rural areas, and obviously are for the most part small-business 
enterprises. In the aggregate they constitute a small portion of the 
telephone industry as compared to the Bell System. 
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The independent telephone industry owns about one-sixth of over 
50 million telephones in service in the United States and from 10 to 

percent of approximately $16 billion plant investment in telephones. 
The remainder of the telephones and plant investment is, of course, 
operated and owned by Bell System. Thus it may be seen that the 
American Telephone & Telegraph Co. owns and controls a ve ry large 
proportion of the tele phone business in the United States. Its con- 
trol of the long-distance telephone wires in the United States is even 
greater than its control over the number of telephones in service. 
A. T. & T. also controls a correspondingly high percentage of the 
telephone equipment sold in the United States. 

Despite the dominant position of the Bell System, the independent 
telephone business in the aggregate is a substantial and vital com- 
ponent of the telephone industry in this country. It generally is in- 
creasing in importance and success, as the rural and other subscribers 
become more and more dependent upon modern-day communication. 
ey is the independent industry growing and improving eco- 
nomically 1 are as where e xpanding urban deve lopment brings Frow- 
ing wwe ‘rs of new subscribers into independent exchange areas. 

With the improvement in the prospects of the independent com- 
panies ioen the last few years, particularly in areas near the larger 
cities, the number of acquisitions of inde pendent companies by the 
Bell System is stepping up. If this trend continues, the independent 
industry, whose real strength lies in total united effort for improve- 
ment of service, may be weakened. 

It is the independents’ view that a strong independent segment in 
this industry is in the public interest and that the Nation derives 
strength from the fact that thousands of independent telephone 
companies, for the most part small business enterprises in the real 
sense, are growing and are contributing their share to the technological 
and social advances which the telephone industry contributes to the 
Nation. 

[t is suggested that the continued solicitude of Congress for many 
years to advance the opportunity and success of small business enter- 
prises should be applied in matters such as we present here in order 
that the future of the independent telephone companies may be 
protected. 

The independent telephone companies purchase most of their 
equipment from manufacturers other than those controlled by the 
Bell System, and the United States Independent Telephone Associa- 
tion, for which I speak, includes among its members manufacturing 
companies which are independent of the Bell System. The success 
and future of these independent manufacturers of telephone equip- 
ment is largely dependent upon the continued independence and suc- 
cess of the inde ‘pe nde nt tele »phone one re ating g¢ compan 11es, 

Without reviewing 1 de tail the history of the growth of the Bell 
and the independent segments of the industry, it is, of course, true 
onl Se Raiae the institution of antitrust proceedings in the year 1912 

gainst a — of the Bell System, a settlement was effected which 
was designed to halt the further expansion of Bell toward complete 
monopoly. 

Krom that time until the passage of the Willis-Graham Act in 1921 
amending the Transportation Act of 1920, the substance of which is 
now contained in section 221 of the Communications Act, the only 
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acquisitions made by the Bell System of independent companies wer 
those made by exchanges of properties with the independent industry 
in order to eliminate telephone service by both within the same are: 
Such acquisitions were submitted to and approved in advance by th 
Attorney General. ° 

In order to permit future ac quisitions in appropriate cases without 
risk of antitrust-law violations where in the public interest, the duty 
of policing acquisitions was shifted by the Willis-Graham Act from 
the Department of Justice to the regulatory commission. The law 
provides that an interstate telephone company desiring to acquire 
another — may apply to the Commission, and, if approved, 

‘any act or acts of Congress making the proposed transaction unlawful 
shall not analy. 

The acquiring company may thereby obtain protection from any 
possible antitrust-law violation. This language would be continued 
in the proposed amendment to section 221 (a) of the Federal Com- 
munications Act and is to be found in 8S. 1456, page 4, lines 19 through 
24. 

The United States Independent Telephone Association does not 
oppose any and all acquisitions of independents by the Bell System 
Where the service cannot be rendered for the benefit of the sub- 
scribers and in the public interest by an independent company, the 
independent segment of the industry has not opposed acquisition 
applic ations under section 221 (a) before the Federal Communications 
Commission. Where, on the other hand. it is believed that the pro- 
posed acquisition would be contrary to the public interest and ade- 
quate service could and would be rendered by an Independent. tele 
phone company, the independent segment of the industry has oppose d 
Bell acquisitions. 

it is our position that, consistent with past history and consistent 
with the American philosophy of encouraging industry and discour- 
aging monopoly, the independent segment of the industry should not 
be weakened through piecemeal acquisitions by the dominant segment 
of the industry. . 

The past record of the independents’ opposition to acquisitions 
under section 221 (a) substantiates my statement that the inde- 
pendents have not opposed acquisitions where they did not believe 
such opposition would serve the public interest. The only opposition 
by the independents in the past few years, in fact, occurred several 
months ago in the so-called Tomball case wherein the trial examiner 
recently issued his decision de nying approval of the proposed acquisi- 
tion. 

In this connection, it should be stated, in all fairness, that over a 
period of years the Bell System has not often attempted to acquire 
independent properties if a member of the independent industry de- 
sired and was willing to provide adequate subscriber service. How- 
ever, the independent industry recently has become disturbed lest 
this Bell System policy might be undergoing a change. 

I would not have the committee left with the impression by any- 
thing I say that relations between the independents and Bell are less 
than cordial. Hundreds of business transactions take place between 
the two daily and literally millions of messages are interchanged. 
The two segments of the industry do and must maintain the finest 
possible working relations. 
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Coming now to the provisions of S. 1456 and proposed amendments 
to section 221 (a), it is our firm view that, in light of the historical 
background which I have briefly referred to, it would be a mistake 
and contrary to our American concepts for Congress to enact into law 
the changes proposed in S. 1456, as now written. If this should 
happen, the Bell System would thereby be permitted to acquire inde- 
pendent companies without giving other independents or the associa- 
tion of independent companies notice and a right and opportunity to 
a hearing in opposition, while at the same time continuing in the law 
the exemption of such transaction, if approved, from the provisions of 
of the antitrust laws. I know that such was not the purpose of the 
bill’s sponsor. 

The sole purpose of the amendment to section 221 (a) is to eliminate 
the present requirement for a hearing in every case, whether or not 
opposed, prior to exempting these acquisitions from the antitrust laws. 
As presently written in the bill this would be accomplished by elimi- 
nating the requirement for a hearing and leaving that matter wholly 
within the discretion of a regulatory commission. Not only would 
the independent segment of the industry be precluded from the right 
to a hearing, but also it would lose all the rights and safeguards 
afforded by sections 5, 7, and 8 of the Administrative Procedure Act, 
the purpose of which is to assure a fair and reasonable hearing with 
adequate notice and an appropriate record for a court review of the 
administrative decision. These sections of the Administrative Pro- 
cedure Act are only applicable where a hearing is required by law as 
is presently the case in section 221 (a). 

While I believe the present Commission would exercise its discretion 
to afford the independent segment of the telephone industry a hearing 
where requested in these cases, it must be borne in mind that Com- 
mission personnel and policies change and we feel strongly that such 
important matters should not be entrusted solely to the discretion of 
a regulatory commission. It might be mentioned at this point that the 
recent recommendations of the so-called Hoover Commission on such 
matters are in the direction of affording interested persons further 
protection in administrative hearings rather than to eliminate the 
opportunity to obtain a fair hearing. 

We are not opposed at all to the Federal Commission’s objective 
to eliminate hearings where they are unnecessary and serve no useful 
purpose. It is for that reason that we have taken the matter up 
with the Commission in an effort to obtain agreement on language 
which will eliminate the requirement for a hearing in every case, but 
assure a hearing to the independent telephone industry where re- 
quested. 

As a result, the attached language changes in S. 1456 were agreed 
to by the Commission’s representatives after careful consideration 
and conferences concerning the matter. If these changes are included 
in the bill, we have no objection to its passage. 

Mr. Chairman, I heard your remarks concerning the possibility of 
broadening the language to include others who might have rights 
such as we feel that we have, which should be protected. I want to 
say that we have no objection to any change in the language which 
would include others which the committee may feel are also entitled 
to protection. 
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Senator Pastore. I think myself that inasmuch as the public 
interest is involved in these matters of consolidation, that while 
independent companies are very much interested and should be given 
the right to be heard, so too I think that the people representing the 
subscribers in a locality have the right to intervene and be heard if 
they thought that they had a logical case. 

I am not saying that the Commission would deny them that hearing 
anyway, just as you have said. After all we are a government of laws, 
not of men, and I think we ought to write it into ‘the law. 

Mr. Ross. We would certs ainly have no objection to that. 

Senator Pastore. Thank you, Mr. Ross. 

Does anyone else want to be heard on this? 

Mr. Cowal... I was going to suggest that those few words elimi- 
nated would accomplish everything we are discussing. 

Senator Pasrore. “A public hearing shall be held in all cases 
where a request is made.’’ Don’t you want to say “by an interested 
party’’? 

Mr. Ross. I do not believe that we would want to see it left within 
the discretion of the Commission to determine who is an interested 
party. 

Senatore Pasrorre. Then ‘“‘where a request is made 

That concludes this hearing. 

(Thereupon, at 1:45 p. m., the meeting was adjourned.) 
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will cover it. 











